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Background

Drug overdose is a nationwide epidemic that claims the lives of over 36,000 Americans every year.l Pennsylvania is not
immune from its devastating effects. Overdose rates in the state have increased by 89 percent since 1999, and in 2011 it
had the country’s 14" highest overdose mortality rate.”> That rate continues to climb, increasing by a startling 23 percent
between 2010 and 2012.° This rise is mostly driven by prescription opioids such as OxyContin and hydrocodone, which
account for more overdose deaths than heroin and cocaine combined.”

Opioid overdose is typically reversible through the timely administration of naloxone, a safe and effective medication that
reverses the effects of opioids, and the provision of other emergency care.® While naloxone is not a controlled substance,
it is a prescription medication. This has made it difficult in some cases for those likely to be in a position to aid an
overdose victim to carry the medication. Additionally, existing laws intended to reduce drug abuse often discourage
overdose bystanders from calling for help, leading to avoidable overdose deaths.® In some circumstances, the first
responders dispatched to help overdose victims do not carry naloxone and are not trained in its use. In an attempt to
reverse the unprecedented increase in preventable overdose deaths, a number of states have recently amended their
laws to address these problems and increase access to emergency care and treatment for opiate overdose.’

In 2014, Pennsylvania joined their ranks. Senate Bill 1164 was passed unanimously in the summer of 2014 and was
signed by the Governor on September 30, when it became known as Act 139. The law went into effect on November 28,
2014. As explained in more detail below, Act 139 provides limited immunity from charge and prosecution for possession of
drugs and drug paraphernalia for individuals who experience a drug overdose and are in need of medical care, and for
those who seek medical care in good faith for a person experiencing an overdose so long as certain conditions are met.
Such persons are also relieved from penalties for violations of probation or parole.

The law expands access to naloxone in several ways. Perhaps most importantly, it permits medical professionals to
dispense, prescribe or distribute the medication, either directly or via a standing order, to family members, friends, and
others who might be in a position to assist in an overdose. It also permits emergency services personnel including law
enforcement officers, firefighters, and EMS workers to carry and administer the medication. Additionally, the Act provides
civil, criminal and professional immunity for medical professionals who prescribe naloxone, and law enforcement
agencies, fire departments, fire companies and laypeople who administer it to a person suspected of suffering from an
opioid overdose.

Drug Overdose Response Immunity

In many cases, overdose bystanders may fail to summon medical assistance because they are afraid that doing so may
put them at risk of being charged and prosecuted for drug-related crimes, or being sent to jail or prison for violating the
terms of probation or parole.® Act 139 attempts to address this problem by providing limited immunity from charge and
prosecution for certain drug crimes for both a person acting in good faith who seeks medical assistance for an individual
experiencing a drug-related overdose and the person suffering from the overdose. This immunity applies only where law



enforcement officers became aware of the crime because either a) the Good Samaritan transported the person
experiencing the overdose to a law enforcement agency, campus security office or health care facility, or b) the Good
Samaritan reported the overdose in good faith to a law enforcement officer, the 911 system, a campus security officer or
emergency services personnel and “the report was made on the reasonable belief that another person was in need of
immediate medical attention and was necessary to prevent death or serious bodily injury due to a drug overdose; (ii) the
person provided his own name and location and cooperated with the law enforcement officer, 911 system, campus
security officer or emergency services personnel; and (iii) the person remained with the person needing immediate
medical attention until a law enforcement officer, a campus security officer or emergency services personnel arrived.” The
victim is provided the protection only if the Good Samaritan qualifies for immunity.

The immunity only applies to the following crimes:®

Unlawful possession of a controlled or counterfeit substance;

Unlawful purchase or receipt of a controlled substance;

The possession or non-sale distribution of 30 grams or less of marijuana or 8 grams or less of hashish'’;

The use of, or possession with intent to use, drug paraphernalia;

The delivery of, possession with intent to deliver, or manufacture with intent to deliver, drug

paraphernalia;

e The unlawful possession of more than thirty doses labeled as a dispensed prescription or more than three trade
packages of anabolic steroids.**

In layman’s terms, these provisions essentially protect a person from being charged or prosecuted for having or buying
(but not for selling) small amounts of drugs and using, having, or providing drug paraphernalia.'® Under the law, a person
who meets the criteria is also immune from violations of probation or parole. A law enforcement officer or prosecuting
attorney who, acting in good faith, charges a person who is later determined to be entitled to immunity cannot be sued for
filing those charges.

First responder naloxone access

When a person calls 911 or otherwise calls for help in an overdose, it is important that the first responders who come to
the victim’s aid have naloxone on hand and be trained in how to use it. Unfortunately, this is not always the case. Before
Act 139 became effective, the only first responders permitted to administer naloxone were paramedics and intermediate-
level EMTs.™ The law changes this in several ways. First, it directs the Department of Health, which sets the scope of
practice for EMS personnel, to permit all certified EMS providers, including non-paramedic EMTSs, to administer
naloxone.™ The Department is also charged, in consultation with the Emergency Health Services Council, to implement
training, treatment protocols, equipment lists and other policies and procedures regarding naloxone and, in consultation
with the Department of Drug and Alcohol Programs, to develop or approve training and instructional trainings and
instructional materials, and make them available free on the internet.

The law also permits a law enforcement agency, fire department, or fire company to enter into a written agreement with an
EMS agency with the consent of either that agency’s medical director or another physician to obtain naloxone and to
permit law enforcement officers (LEOs) and firefighters who have received training and instructional materials to
administer naloxone in an overdose."® It explicitly permits any health care professional authorized to prescribe naloxone to
dispense, prescribe, or distribute the medication directly or via standing order to an authorized LEO or firefighter subject to
such an agreement. It also exempts LEOs and firefighters who store naloxone pursuant to such an agreement from the
provisions of the state Pharmacy Act.

Layperson naloxone access

The law also takes several steps to make it easier for laypeople to access naloxone, making it more likely that it will be
immediately available when and where it's needed. Because often it is not the person at risk of overdose who talks to their
medical provider about their concerns but rather a friend or family member, the Act permits any health care professional
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with prescribing privileges to dispense, prescribe or distribute it to “a person at risk of experiencing an opioid-related
overdose, or family member, friend or other person in a position to assist a person at risk of experiencing an opioid-related
overdose.” It also permits non-profit organizations to distribute naloxone by exempting any person or organization acting
at the direction of a health care professional authorized to prescribe naloxone from the provisions of the Pharmacy Act, so
long as the activities are undertaken without charge or compensation.*®

Naloxone-related civil immunity

Although there is no evidence that naloxone prescription or administration is a particularly risky activity, some individuals
and groups may be fearful of participating in naloxone access programs because of legal concerns. Act 139 addresses
those concerns in a number of ways. First, it protects a licensed health care professional who prescribes or dispenses
naloxone in good faith from all civil and criminal liability and any professional disciplinary action for prescribing and
dispensing naloxone as well as any outcomes that might result from administration of the medication. The immunity
applies so long as the health professional acts without intent to harm or reckless indifference to a substantial risk of harm.

Additionally, any person, law enforcement agency, fire department or fire company who administers naloxone as
permitted under Act 139 while acting in good faith and exercising reasonable care to an individual who the person
believes is suffering from an opioid-related overdose is immune from criminal prosecution, civil liability, and professional
sanction for that administration. Receipt of training and instructional materials approved or provided by the state creates a
rebuttable presumption that the person acted with reasonable care in administering the naloxone, but is not necessary for
immunity. The law also makes clear that all existing immunities provided to ordinary citizens and emergency responders
elsewhere in the law may also apply.

Conclusion

With the passage of Act 139, Pennsylvania joins the rapidly growing number of states that have taken legislative action to
increase access to emergency medical care for drug overdose.” While reversing the disturbing trend of overdose deaths
will likely require a multi-pronged approach including the provision of evidence-based substance use disorder treatment,
initial data from other states are encouraging. A recent evaluation of a naloxone distribution program in Massachusetts,
which trained over 2,900 potential overdose bystanders, reported that opioid overdose death rates were significantly
reduced in communities in which the program was implemented compared to those in which it was not.® Initial evidence
from Washington State, which passed a Medical Amnesty law in 2010, is also positive, with 88 percent of drug users
surveyed indicating that they would be more likely to summon emergency personnel during an overdose as a result of the

legal change.™
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